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The Operationalisation of Article 2 TEU in the Common 

European Asylum System 

 
 Kamilla Galicz 

Abstract 
In the post-Lisbon era, Article 2 TEU enshrines the EU’s founding values that are common to 

Member States. In recent years, the Court of Justice has started operationalising these values in 

different areas of EU law, including asylum. Contributing to the scholarly debate on the judicial 

enforceability of Article 2 TEU, this paper engages in a critical analysis of the Court’s case law 

on the role of the founding values in the Common European Asylum System. By systematising 

how and for what purposes Article 2 TEU values are mobilised in the CEAS, this paper pursues 

the ultimate aim to critically evaluate the potential and limits of the judicial applicability of 

Article 2 TEU in the asylum field and, from a broader perspective, in the EU’s constitutional 

architecture. It concludes that the progressive operationalisation of the founding values may be 

detected also in asylum cases; yet, the state of the art presents a number of ambiguities that 

must be addressed to ensure a principled use of Article 2 TEU and to protect the Court from 

criticisms of judicial activism and politicisation. The paper suggests a ‘concentric circles 

approach’ based on the combined mobilisation of the values enshrined in both sentences of 

Article 2 TEU and their systematic interpretation with EU law, International Refugee Law and 

International Human Rights Law. 
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The Operationalisation of Article 2 TEU in the Common 
European Asylum System 

 
Kamilla Galicz* 

 

Summary: 1. Introduction: Values in the Area of Freedom, Security and Justice. – 2. The Value-

Based Interpretation of EU Law and Its Discontents. – 3. Judicial Operationalisation of Article 

2 TEU in the Asylum Field: 3.1. Human Dignity between Non-Refoulement and the Right to 

Asylum. – 3.2. Article 2 TEU, Mutual Trust and Rights Exceptionalisation. – 3.3. Solidarity, 

the Rule of Law and Asylum Backsliding. – 3.4. Gender Equality and Persecution Grounds. – 

4. Towards the Judge-Made Value-ification of EU Asylum Law? 

 

1. Introduction: Values in the Area of Freedom, Security and Justice 

 

In the preliminary ruling of 11 June 2024 (K. and L.), the EU Court of Justice (CJEU) 

scrutinised whether westernized women who have endorsed the fundamental value of gender 

equality during their stay in Europe may qualify for refugee status as a particular social group 

under the Recast Qualification Directive.1 In doing so, the Court held that “Article 2 and Article 

3(3) TEU enshrine gender equality as one of the European Union’s core values and aims and 

the case-law of the Court recognises it as a fundamental principle of EU law.”2 In recent years, 

the CJEU has started operationalising Article 2 of the Treaty on the European Union (TEU)3 in 

different fields of EU law, including the Area of Freedom, Security and Justice (AFSJ). K. and 

L. has been among the latest rulings in which the Court has interpreted EU asylum law through 

 
* Postdoctoral researcher in Constitutional and Public Law, Sant’Anna School of Advanced Studies, 
kamillazsuzsanna.galicz@santannapisa.it, visiting teaching fellow at Pompeu Fabra University, 
kamillazsuzsanna.galicz@upf.edu. This paper develops the research presented at ELU-S 2025 Annual Conference, 
on 27 September 2025 and at the seminar of the Research Group on Constitutional Law, European Law, and 
Supranational Integration of the Pompeu Fabra University, on 11 November 2025. I express my gratitude to 
Giacomo Delledonne, Lilla Farkas, Giuseppe Martinico, Alejandro Saiz Arnaiz, Joan Solanes Mullor and Aida 
Torres Pérez for their insightful comments, suggestions and support. All errors are mine. 
1 CJEU (GC), K. and L. v. Staatssecretaris van Justitie en Veiligheid, Case C‑646/21, Judgment of 11 June 2024, 
ECLI:EU:C:2024:487. 
2 Id. para. 34. 
3 Article 2 TEU establishes that: “The Union is founded on the values of respect for human dignity, freedom, 
democracy, equality, the rule of law and respect for human rights, including the rights of persons belonging to 
minorities. These values are common to the Member States in a society in which pluralism, non-discrimination, 
tolerance, justice, solidarity and equality between women and men prevail.” (emphasis added) 

mailto:kamillazsuzsanna.galicz@santannapisa.it
mailto:kamillazsuzsanna.galicz@upf.edu
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the prism of the EU’s founding values. This emerging case law requires further research on the 

judicial applicability of Article 2 TEU in the Common European Asylum System (CEAS). 

Article 2 TEU has been defined as the ‘homogeneity clause’4 or ‘constitutional core’5 of 

the EU legal order. In the post-Lisbon context, it has been envisioned as the blueprint of the 

1993 Copenhagen criteria, transcending the scope of application of EU law and of the EU’s 

competences.6 From a systematic perspective, it shall be jointly read with a number of other 

primary law norms: Article 3 TEU on the objectives of European integration, Article 7 TEU 

establishing the political procedure to enforce these values vis-à-vis Member States 

jeopardising them; Article 4 (2) and (3) TEU (the equality and national identity clause and the 

principle of sincere cooperation), Article 6 TEU (the fundamental rights clause) and the EU 

Charter of Fundamental Rights (CFR), Article 19 TEU on effective judicial protection, as well 

as Article 49 TEU on the accession procedure.7 Article 2 TEU shall guide the implementation 

of EU law in all integration areas, including the AFSJ.8 The paramount importance of founding 

values is recognised by the Commission’s 2020 Communication on the New Pact on Migration 

and Asylum: “The task facing the EU and its Member States, while continuing to address urgent 

needs, is to build a system that manages and normalises migration for the long term and which 

is fully grounded in European values and international law.”9 (emphasis added) 

However, the content and scope of Article 2 TEU are by no means uncontested. Alarmingly, 

scholarship has identified a huge gap between the supposed embeddedness of the asylum acquis 

 
4 Cf. G. Delledonne, L’omogeneità costituzionale negli ordinamenti composti, Editoriale Scientifica 2017, esp. 
Chapter IV; M. Klamert, D. Kochenov, Article 2 TEU, in M. Kellerbauer et al (eds.), The EU Treaties and the 
Charter of Fundamental Rights: A Commentary, OUP 2019, p. 24; L.D. Spieker, EU Values Before the Court of 
Justice, OUP 2023, esp. Chapter 8.  
5 With Articles 1 and 3 (1) TEU. J. Bast, A. von Bogdandy, The Constitutional Core of the Union: On the CJEU’s 
New Constitutionalism, Max Planck Institute for Comparative Public Law & International Law Research Paper 
No. 2024-06, p. 12 ff. See also A. von Bogdandy, Founding Principles, in A. von Bogdandy and J. Bast (eds.), 
Principles of European Constitutional Law, Second Edition, Hart 2010, pp. 11-54. 
6 Klamert, Kochenov, supra note 4, pp. 23-24; J. Wouters, Revisiting Art. 2 TEU: A True Union of Values?, 5 
European Papers 1 (2020), p. 263 ff. 
7 For a systematic overview, see T.L. Boekestein, Making Do With What We Have: On the Interpretation and 
Enforcement of the EU’s Founding Values, in 23 German Law Journal (2022), Addendum at p. 451. 
8 Under Articles 67 (2) and 80 of the Treaty on the Functioning of the EU (TFEU) the principle of solidarity and 
fair sharing of responsibility shall govern migration and asylum policies, while Article 78 TFEU anchors the 
development of a common asylum policy and the creation of the Common European Asylum System in the 1951 
Geneva Refugee Convention and other relevant treaties; including the European Convention on Human Rights and 
International Human Rights Law. The Charter of Fundamental Rights proclaims the right to asylum (Article 18), 
the prohibition of collective expulsion (Article 19 (1) and the principle of non-refoulement (Article 19 (2)).  
9 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions on a New Pact on Migration and Asylum, Brussels, 23.9.2020, 
COM/2020/609 final, p. 1. 
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in Article 2 TEU on the one hand, and its respect and effective implementation on the other. 

Contributing to the academic debate on the judicial operationalisation of Article 2 TEU, this 

paper engages in a critical analysis of the Court’s emerging case law on the role of the EU’s 

founding values in the CEAS. The following questions guide this research: does the Court 

explicitly deploy Article 2 TEU values?  May we predict its approach based on the use of the 

founding values by the Advocate Generals (AGs)? Which values are deployed and do they have 

distinctive semantic features with respect to asylum cases? What is their ‘added value’ in the 

examination process? What prospects may be outlined based on the current state of the art? 

Moreover, may we identify any ‘missed opportunities’ that could (or should?) have been 

interpreted through a value-based prism, or ‘misuses’, i.e., cases in which reliance on Article 2 

TEU risks undermining these very values? 

By systematising how and for what purposes the founding values are mobilised in the 

CEAS, the ultimate aim is to critically evaluate the potential and limits of the judicial 

applicability of Article 2 TEU in the asylum field and, from a broader perspective, in the EU’s 

constitutional architecture. To this end, the paper is structured as follows. Section 2 outlines the 

main strains of scholarship which this research draws on, summarising the key issues regarding 

the judicial mobilisation of Article 2 TEU, with special regard to the CEAS. Section 3 narrows 

down the analysis to the Court’s case law on Article 2 TEU in asylum-related judgments 

delivered in preliminary reference and infringement proceedings.10 Accordingly, the cases are 

arranged in four main groups: (i) cases related to the respect for human dignity and human 

rights; (ii) the relationship of Article 2 TEU and mutual trust in Dublin cases; (iii) cases related 

to solidarity and the Rule of Law; (iv) cases related to gender equality. The paper assesses the 

state of the art and identifies some missed opportunities or misuses with the view to outlining 

possible future paths for a value-based interpretation of EU asylum law. Section 4 wraps up all 

threads of analysis and offers some concluding reflections.  

 

 

 

 

 

 
10 The paper uses the terms ‘application’, ‘operationalisation’ and ‘mobilisation’ interchangeably as comprising 
both ‘enforcement’ in infringement proceedings and ‘interpretation’ in preliminary reference proceedings. 
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2. The Value-Based Interpretation of EU Law and Its Discontents 

 

At first glance, the very wording of Article 2 TEU in the different language versions raises 

a number of thorny questions.11 To start with, most legal scholars get rather uncomfortable with 

the term ‘values’, i.e., ‘intersubjectively shared preferences’12 or ‘qualities and states of 

condition that are considered desirable as shaping action or political programmes.’13 In light of 

the Court’s case law and other primary law provisions (such as Article 21 TEU or the Charter’s 

second preambular recital), most of them interpret these ‘desirable ideas’14 as principles.15 But 

the difficulties do not stop here: legal scholarship has been deeply divided by the questions of 

whether the founding values are only the ones enshrined in the first sentence, while the second 

sentence contains the common features of an emerging European society, or how eventual 

overlaps between the two parts should be managed (e.g., between equality and gender 

equality).16 Similarly, doubts arise concerning the distinction between long-standing principles 

 
11 In English, the first-sentence values are common to the European society in which the second-sentence values 
‘prevail’. In German, the first-sentence values are common in all Member States in a society which ‘distinguishes 
itself through’ the second-sentence values (in einer Gesellschaft gemeinsam, die sich durch … auszeichnet). In 
Neo-Latin versions, it is translated into a ‘society characterised by’ (in French: société caractérisée par, Italian: 
società caratterizzata da, Portuguese: sociedade caracterizada por, Spanish: sociedad caracterizada por). 
Uniquely, the Hungarian version uses a possessive structure, establishing that the first-sentence values are common 
in the Member States ‘in the society of’ the second-sentence values (társadalmában). 
12 J. Habermas, Between Facts and Norms, Contributions to a Discourse Theory of Law and Democracy 
(translation by W. Rehg). MIT Press, Cambridge, Massachusetts 1996, p. 255. 
13 A. T. Williams, Taking Values Seriously: Towards a Philosophy of EU Law, 29 Oxford Journal of Legal Studies 
3 (2009), p. 559. 
14 D. Kochenov, The Acquis and Its Principles: The Enforcement of the ‘Law’ versus the Enforcement of ‘Values’ 
in the EU, in A. Jakab, D. Kochenov (eds.), The Enforcement of EU Law and Values: Ensuring Member States' 
Compliance. OUP, Oxford, 2017, p. 10. 
15 Id. See also A. Von Bogdandy, Founding Principles of EU Law: A Theoretical and Doctrinal Sketch, in 16 
European Law Journal 2 (2010), pp. 102-104; 106-107; Boekestein, supra note 7, pp. 437-439; C. Novi, I valori 
dell’Unione europea e la loro tutela giurisdizionale, in Freedom Security and Justice 1 (2025), pp. 155-157; For 
historical reconstructions, see Spieker, supra note 4, Chapter 2; Delledonne, supra note 4, pp. 234-252. 
16 Spieker considers values only those listed in the first sentence yet recognises the Court’s approach to elevate 
solidarity to the rank of values. Spieker, supra note 4, pp. 3 and 42. For a similar interpretation in Italian doctrine, 
see C. Novi, supra note 15, pp. 137-138. According to Circolo, the second-sentence values ‘have a significant 
specific weight; yet, their scope of application is limited to relationships between individuals.’ A. Circolo, Il 
rispetto dei valori fondanti dell’Unione e l’attivazione della procedura di controllo alla luce delle recenti vicende 
di Polonia e Ungheria, in DPCE Online 1 (2019), p. 20 (translation mine). In Spanish doctrine, see A. Bar Cendón, 
La Unión Europea como unión de valores y derechos: teoría y realidad, in 33 Teoría y Realidad Constitucional 
(2014), pp. 108-110; J.M. Pérez y De Nanclares, La Unión Europea como comunidad de valores: vueltas con la 
crisis de la democracia y del Estado de Derecho, in 43 Teoría y Realidad Constitucional (2019), p. 131. For a 
comprehensive reading, see e.g., L.S. Rossi, Il valore giuridico dei valori. L’Articolo 2 TUE: relazioni con altre 
disposizioni del diritto primario dell'UE e rimedi giurisdizionali, in Federalismi, 17 giugno 2020, pp. iv-v; 
Wouters, supra note 6, p. 258. Interpreting the second sentence as ‘the rich soil for the developing of further 
values’, see S.F. Nicolosi, The Contribution of the Court of Justice to the Codification of the Founding Values of 
the European Union, in Revista De Derecho Comunitario Europeo (2015), p. 636.  
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of EU law, such as non-discrimination, and other, more programmatic ‘values’, like freedom, 

justice or tolerance,17 or whether there are other values, such as peace – proclaimed among the 

EU’s objectives in Article 3 TEU – that should have been added.18 Furthermore, one may ask 

what the functions of Article 2 TEU are and whether they are descriptive by nature or 

prescriptively define how the EU should look like and how its institutions and Member States 

should behave when implementing EU law – and, intriguingly, beyond the scope of EU law.19 

This paper takes the stance that both sentences contain values that are essentially legal 

principles, are interdependent20 and have an autonomous EU law meaning.21 

The asymmetry between the proclamation of these values ‘common’ to all Member States 

as the Grundnorm of European integration and the EU’s limited competences to enforce them 

is remarkable.22 As regards Member State compliance with Article 2 TEU, several proposals 

have been put forward how to make Article 7 TEU procedure more efficient or what other 

existing mechanisms would be available.23 Against the well-known inefficiency of Article 7 

TEU procedures, the Court of Justice has stepped in to operationalise Article 2 TEU through 

different channels: the Rule of Law conditionality mechanism, infringement procedures and 

preliminary ruling procedures.24 As regards the Court’s role, the following questions of the 

scholarly debate are relevant for this analysis: first, whether the role of the founding values is 

circumscribed to underpin the reasoning otherwise centred around other norms of EU law or 

there might be space for their stand-alone application;25 second, which values are at the core of 

 
17 Cf. Klamert, Kochenov, supra note 4, pp. 25-27; Wouters, supra note 6, p. 258 ff. 
18 G. Cavaggion, Nuove e vecchie sfide per i valori europei: tra “promozione dello stile di vita europeo” e difesa 
delle identità culturali, Research Paper, Centro Studi sul Federalismo 2023, p. 9. 
19 Boekestein, supra note 7, pp. 444-450; Delledonne, supra note 4, pp. 247-249; 252-255. 
20 On the interdependence of values, see the Lectio Magistralis of K. Lenaerts, Democrazia, Stato di diritto e 
solidarietà: sostenere i valori europei, in Rivista Eurojus 1 (2025), p. 279. 
21 Boekestein, supra note 7, pp. 432-436; S. Mangiameli, The Union's Homogeneity and Its Common Values in the 
Treaty on European Union, in S. Mangiameli, H-J. Blanke (eds.), The European Union after Lisbon. Constitutional 
Basis, Economic Order and External Action, Springer 2012, pp. 22-34. On the importance of the ‘concretisation’ 
process of the meaning of these values, see J. Mendes, Beyond shared foundations: general principles of EU law, 
EU values and the perils of forward leaps, in 4 European Law Open 4 (2025), pp. 613-621. 
22 Cf. ex multis, Delledonne, supra note 4; p. 267 ff; Jakab, Kochenov (eds.), supra note 14. 
23 The main proposals include systemic infringement procedures (K.L. Scheppele), biting intergovernmentalism 
(D. Kochenov), Reverse Solange (Heidelberg group headed by A. Von Bogdandy), Copenhagen Commission (J-
W. Müller), the ‘exit card’ (C. Closa), peer-review and horizontal Solange (I. Canor), outsourcing monitoring e.g. 
to the Venice Commission (G. Buquicchio). For a critical assessment of the proposals, see Kochenov, supra note 
14, pp. 17-27 and the bibliography cited thereof. See also M. Bonelli, Infringement Actions 2.0: How to Protect 
EU Values before the Court of Justice, in 18 European Constitutional Law Review (2022), pp. 30-58. 
24 On the emergence of the Court’s value case-law, see Spieker, supra note 4, Chapter 1. 
25 For the very first time, the stand-alone application of Article 2 TEU has been proposed by the Commission in 
the infringement procedure against Hungary for its anti-LGBTQ+ legislation and embraced by AG Ćapeta. 
Opinion of Advocate General Ćapeta delivered on 5 June 2025 in Case C‑769/22, European Commission v. 
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the Court’s examination in the different types of proceedings and whether its focus on the Rule 

of Law is notable also in the asylum cases; and, ultimately, where the Court should stop to avoid 

criticisms of ‘judicial activism’ and ‘juristocracy’.26 

As regards the role of Article 2 TEU in the asylum field, some further preliminary remarks 

are in order. This area may be seen as an exception to the increasing(ly explicit) ‘value-ification’ 

of European integration.27 The 1999 Tampere Programme and the 2004 Hague Programme both 

make reference to the respect for human rights; most importantly, the right to asylum and the 

principle of non-refoulement based on the “full and inclusive application of the Geneva 

Convention”, to the Rule of Law and solidarity that should govern the responsibility-sharing 

among Member States.28 Laying down the main directions for integration in the post-Lisbon 

era, the 2010 Stockholm Programme defines the CEAS as a “common area of protection and 

solidarity.”29 Intriguingly, though, a close reading of this Programme suggests that respect for 

the EU’s basic values is confined to the internal dimension, i.e., to a “Citizens’ Europe in the 

Area of Freedom, Security and Justice.”30 After 2015, such an openly exclusionist reading has 

got consolidated. Just like the 2015 European Agenda on Migration,31 the 2020 New Pact is 

 
Hungary, ECLI:EU:C:2025:408. For a positive reply, see L.S. Rossi, ‘Concretised’, ‘Flanked’, or ‘Standalone’? 
Some Reflections on the Application of Article 2 TEU, 10 European Papers 1 (2025), pp. 1-24. For more sceptical 
views, see M. Bonelli, M. Claes, Crossing the Rubicon? The Commission’s use of Article 2 TEU in the infringement 
action on LGBTIQ+ rights in Hungary, in 30 Maastricht Journal of European and Comparative Law 1 (2023), 
pp. 3-14. 
26 Spieker, supra note 4, Chapters 12 and 13. For a sharp critique, see M. Nettesheim, European “Frankenstein 
Constitutionalism”: TEU Article 2 as a Federal Homogeneity Clause, in 118 AJIL Unbound (2024), pp. 167-171. 
27 Notwithstanding the Treaties’ initial silence, the European integration process was grounded on some basic 
values since the very beginning. Cf. Bar Cendón, supra note 16, pp. 99-107; Delledonne, supra note 4, pp. 235-
241; Kochenov, supra note 14, pp. 12-17. 
28 Tampere European Council of 15 and 16 October 1999, Presidency Conclusions, para. 1: “From its very 
beginning European integration has been firmly rooted in a shared commitment to freedom based on human 
rights, democratic institutions and the rule of law. These common values have proved necessary for securing 
peace and developing prosperity in the European Union. They will also serve as a cornerstone for the enlarging 
Union.” (emphasis added) See also paras. 13-15. European Council, The Hague Programme: Strengthening 
Freedom, Security and Justice in the European Union (2005/C 53/01), III. Specific Obligations, 1. Strengthening 
freedom, para. 1.5: “Integration of third-country nationals implies respect for the basic values of the European 
Union and fundamental human rights.” (emphasis added) See also para. 1.3 on the CEAS. 
29 European Council, The Stockholm Programme: An Open and Secure Europe Serving and Protecting Citizens 
(2010/C 115/01), para. 6.2. 
30 Id., para. 1. In legal scholarship, see A. Von Bogdandy, The European Renaissance of Republicanism: On the 
Future of EU Law in Light of Article 2 TEU. Max Planck Institute for Comparative Public Law & International 
Law Research Paper No. 2024-02. The double standards concerning EU citizens and third-country nationals was 
long predicted by J.H.H. Weiler in The Transformation of Europe, in 100 The Yale Law Journal 8 (1991), p. 2482. 
On the (mis)use of values for a restrictive migration discourse to protect ‘a European way of life’, see I. Goldner 
Lang, EU values as a shield and a sword in EU migration and Asylum Law, in 63 Common Market Law Review 
2026, pp. 135-138.  
31 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions: A European Agenda on Migration. Brussels, 13.5.2015 
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rather ambiguous concerning the respect for values and the EU’s comprehensive (or better, 

conflated) approach to migration and asylum. Recalling the passage cited in the Introduction, 

one may rightfully raise the question of how an approach that conceptualises migration as an 

(abnormal) phenomenon to be ‘managed’ and ‘normalized’ may at the same time be “fully 

grounded in European values and international law.”32 

Indeed, the current functioning of the CEAS makes it utterly clear that the founding values 

are far from a full (and sometimes even partial) realisation. The gross rights violations carried 

out at the EU’s external borders – and often within Member State territories, too – have been 

widely documented and there is no need to present them here; hence, this paper briefly 

summarises the leading scholarly voices. Diachronically, it is widely accepted that a trend of 

‘crisisification’ and lowering of protection standards has spread both at EU and national level 

since 2015, and the New Pact has done nothing else but to further water down substantive and 

procedural safeguards.33 Similarly, the COVID-19 pandemic has provided for apparently 

objective, scientifically neutral grounds to restrict access to asylum, but in practice it has 

contributed to the growing trend of ‘asylum backsliding’ spreading across the EU.34 EU law 

itself is not immune of the erosion of standards either; conversely, it plays a key role in 

generating systemic human rights breaches with wider rule-of-law implications.35 Compared to 

these two emergencies, the CEAS had proven to be fairly resilient to the mass influx of 

displaced persons from Ukraine in the short run, but EU institutions have not yet come up with 

long-term solutions concerning the reception and integration of displaced persons that would 

properly ensure respect for the founding values.36  

 
COM(2015) 240 final, p. 1: “Upholding our international commitments and values while securing our borders 
and at the same time creating the right conditions for Europe's economic prosperity and societal cohesion is a 
difficult balancing act that requires coordinated action at the European level.” (emphasis added) 
32 In this sense, see also Goldner Lang, supra note 30, pp. 132-134. 
33 V. Moreno-Lax, Crisis as (Asylum) Governance: The Evolving Normalisation of Non-access to Protection in the 
EU, 9 European Papers 1 (2024), pp. 179-208; S. Peers, The new EU asylum laws: taking rights half-seriously, in 
43 Yearbook of European Law (2024), pp. 113-183; D. Thym (ed.), Reforming the Common European Asylum 
System: Opportunities, Pitfalls, and Downsides of the Commission Proposals for a New Pact on Migration and 
Asylum. Nomos, Baden-Baden 2022. 
34 E.L. Tsourdi, Asylum in the EU: One of the Many Faces of Rule of Law Backsliding?, 17 European 
Constitutional Law Review 3 (2021), pp. 471-497. 
35 S. Ganty, D. Kochenov, EU Lawlessness Law, 30 Columbia Journal of European Law 1 (2024), pp. 78-156; V. 
Moreno-Lax, EU constitutional dismantling through strategic informalisation: Soft readmission governance as 
concerted dis-integration, 30 European Law Journal (2024), pp. 29-59; E.L. Tsourdi, C. Costello, “Systemic 
Violations” in EU Asylum Law: Cover or Catalyst?, in 24 German Law Journal (2023), Special Issue: The 
Systemic and the Particular in European Law, pp. 982-984. 
36 On short-term EU and national responses, see S. Carrera, M. Ineli-Ciger, (eds.), EU Responses to the Large-
Scale Refugee Displacement from Ukraine: An Analysis on the Temporary Protection Directive and Its 
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In light of the post-2015 developments and the New Pact, the future of the EU’s founding 

values in the Common European Asylum System seems rather gloomy. Against this backdrop, 

what role may the Court of Justice play to defend them? To answer this question, the paper turns 

to the judicial mobilisation of Article 2 TEU in the asylum field.  

 

3. The Judicial Operationalisation of Article 2 TEU in the Asylum Field 

 

This Section provides for a systematisation and critical assessment of the rulings of the 

Court of Justice – and AG opinions, where relevant – delivered in infringement and preliminary 

reference proceedings in the asylum field. Accordingly, the cases are arranged in four main 

groups: (i) cases related to human dignity and human rights with respect to the principle of non-

refoulement and the reception conditions of international protection seekers; (ii) the use of 

Article 2 TEU and mutual trust in Dublin cases; (iii) cases related to solidarity and the Rule of 

Law in the asylum backsliding context; (iv) cases related to gender equality and persecution 

grounds. The paper assesses the state of the art based on the Court’s rulings and identifies 

eventual missed opportunities or misuses with the view to outlining possible future paths for a 

value-based interpretation of EU asylum law. 

 

3.1. Human Dignity between Non-Refoulement and the Right to Asylum 

 

The first group of cases revolves around human dignity, a ‘mother right’ at the basis of all 

human rights, ranked in the first place both by Article 2 TEU and the Charter. Notwithstanding 

its cardinal role in EU law, human dignity remains a vague notion with manifold connotations 

and understandings.37 In the asylum field, human dignity has gained central position in two sub-

groups of cases: (i) cases related to the principle of non-refoulement; (ii) cases related to the 

material reception conditions of international protection applicants. 

The first sub-category includes rulings on the obstacles that preclude the return or removal 

of third country nationals found in an irregular stay under the 2008 Return Directive (RD), 

 
Implications for the Future EU Asylum Policy. European University Institute, Migration Policy Centre 2023. On 
the latest proposals, cf. M. Ineli-Ciger, Towards Temporary Prolonged Protection?, on EU Migration Law Blog, 
10/06/2025; S. Peers, Temporary means temporary? The Commission proposes the extension – and the phase-out 
– of temporary protection, on EU Law Analysis Blog, 04/06/2025. 
37 Cf. Nicolosi, supra note 16, pp. 622-625. C. Dupré, The Age of Dignity: Human Rights and Constitutionalism 
in Europe, Bloomsbury 2015, p. 3, cited by Delledonne, supra note 4, p. 256. 
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including rejected asylum seekers. In non-refoulement cases, the Court has repeatedly held that 

the objective of the Return Directive (i.e., to establish an effective return policy at Union level) 

should ensure full respect for the fundamental rights and human dignity of the persons subject 

to return or removal.38 This implies that there are exceptional cases in which return or removal 

cannot be carried out, typically in case of seriously ill persons who would be “exposed to a 

significant and permanent increase in the pain”39 upon return, because there is no cure available 

or lawfully accessible in the country of origin, and “the absence of treatment would expose him 

or her to pain of such intensity that it would be contrary to human dignity in that it could cause 

him or her serious and irreversible psychological consequences, or even lead him or her to 

commit suicide.”40 In such a situation, refoulement is precluded because it would amount to a 

treatment contrary to Article 4 CFR, which “is absolute in that it is closely linked to respect for 

human dignity, the subject of Article 1 of the Charter.”41 

In these cases, Article 2 TEU had long remained ‘under the surface’, i.e., the Court had 

preferred anchoring the assessment only to Articles 1 and 4 CFR. The silence has been recently 

broken in Ararat, a preliminary reference concerning the removal of an Armenian family from 

the Netherlands.42 They first submitted an international protection claim in 2011, which was 

rejected and a return order was issued in 2012. Nevertheless, it was never implemented, and the 

applicants submitted subsequent applications for residence permit several years later, in 2016 

and 2019, which were both rejected based on the previous return order. The main question 

concerned whether the 2012 return decision should be revised to comply with the principle of 

non-refoulement, requiring an up-to-date assessment of the circumstances.43 The Court 

reaffirmed that Article 5 RD, which has direct effect, imposes on the national authorities the 

duty to observe the principle of non-refoulement in all stages of the return procedure to ensure 

compliance with Articles 18 and 19 (2) CFR, as well as Article 33 of the Geneva Refugee 

Convention (GRC).44 The Court underscored the absolute prohibition enshrined in Article 19 

 
38 Centre public d’action sociale d’Ottignies-Louvain-la-Neuve v. Moussa Abdida, Case C-562/13, Judgment of 
18 December 2014, ECLI:EU:C:2014:2453, para. 42, CJEU (GC), Case C‑181/16, Sadikou Gnandi v. État belge, 
Judgment of 19 June 2018, ECLI:EU:C:2018:465, para. 48; CJEU, X. v. Staatssecretaris van Justitie en Veiligheid, 
Case C‑69/21, Judgment of 22 November 2022, ECLI:EU:C:2022:913, para. 88. 
39 X. v. Staatssecretaris van Justitie en Veiligheid, para. 71. 
40 Ibid. 
41 Id. para. 57.  
42 CJEU, K, L, M, N v. Staatssecretaris van Justitie en Veiligheid [Ararat], Case C-156/23, Judgment of 17 October 
2024, ECLI:EU:2024:862. 
43 For the facts, see Id. paras. 13-28. 
44 Id. para. 35. 
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(2) CFR, read in conjunction with Article 4 CFR. Referring to the judgment delivered in 

Aranyosi and Căldăraru,45 it held that: 

 

“That prohibition reflects one of the fundamental values of the European Union and its 

Member States, as enshrined in Article 2 TEU, and its absolute nature is closely linked 

to respect for human dignity referred to in Article 2 TEU and Article 1 of the Charter.”46 

(emphasis added) 

 

In light of the systematic interpretation of the Return Directive with EU primary law and 

the Geneva Convention, the Court concluded that national authorities must carry out an updated 

assessment of the risks that a person subject to a return decision would face upon removal. Such 

an assessment cannot be based on the previous analysis of the circumstances carried out at the 

time of adoption of the decision, but it must be separate and independent. If the competent 

authority concludes that the removal of the person would expose him/her to a risk of ill-

treatment, it must postpone the removal while such a risk persists.47 

The second sub-group revolves around the level of reception conditions for international 

protection applicants. In these cases, the Court interpreted both the 2003 Reception Directive 

and its 2013 Recast as prescribing a certain threshold closely linked to human dignity, which 

Member States cannot fall below when providing reception for applicants. In Saciri and Others, 

the Court reaffirmed the principles set forth in Cimade, stating that: 

 

“(…) the general scheme and purpose of Directive 2003/9 and the observance of 

fundamental rights, in particular the requirements of Article 1 of the Charter of 

Fundamental Rights of the European Union, under which human dignity must be 

respected and protected, preclude the asylum seeker from being deprived – even for a 

temporary period of time after the making of the application for asylum and before being 

 
45 CJEU (GC), Pál Aranyosi and Robert Căldăraru, J.C. C-404/15 and C-659/15 PPU, EU:C:2016:198, Judgment 
of 5 April 2016, paras. 85 and 87. 
46 Id. para. 36. Conversely, the AG did not refer to Article 2 TEU. Cf. Opinion of AG De La Tour, delivered on 16 
May 2024 in K, L, M, N v. Staatssecretaris van Justitie en Veiligheid [Ararat], Case C-156/23, ECLI:EU:2024:413. 
47 Id. paras. 37-39. 
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actually transferred to the responsible Member State – of the protection of the minimum 

standards laid down by that directive.”48 (emphasis added) 

 

Allowing for a certain margin of discretion that Member States have as regards the way in 

which they provide reception, the Court went on stating that financial allowances must be 

“sufficient to meet the basic needs of asylum seekers, including a dignified standard of living, 

and must be adequate for their health.”49 (emphasis added) By linking Member States’ duty to 

ensure a dignified standard of living to Article 1 CFR, the Court stressed that the saturation of 

national reception systems cannot provide “a justification for any derogation from meeting 

those standards.”50 In Haqbin, on the reduction or withdrawal of material reception conditions 

as a form of sanctioning the applicant’s misconduct, the Court ruled that sanctions “must be 

objective, impartial, reasoned and proportionate to the particular situation of the applicant and 

must, under all circumstances, ensure access to health care and a dignified standard of living 

for the applicant.”51 (emphasis added) 

To sum up, in these cases human dignity is strongly linked to a baseline of protection – 

either from refoulement or from threats to the basic subsistence of a person – which Member 

States may not fall below. Methodologically, the Court interprets secondary law provisions in 

light of Article 1 of the Charter; in non-refoulement cases this is jointly deployed with Articles 

4 and 19 (2) CFR, anchored in International Refugee Law (i.e., Article 33 GRC). In Ararat, the 

Court broke the silence on Article 2 TEU, underscoring the absolute nature of the prohibition 

of exposing anyone to a real risk of ill-treatment upon return or removal. In these cases, Article 

2 TEU has an essentially ‘ancillary’ function52 similar to its role in infringement proceedings; 

it is a ‘rhetorical’ or ‘interpretative device’53 to support the conclusions reached based on other 

provisions; here, the Charter’s dignity-related fundamental rights. 

 
48 CJEU, Cimade and GISTI v. Ministre de l’Intérieur, de l’Outre-mer, des Collectivités territoriales et de 
l’Immigration, Case C-179/11, Judgment of 27 September 2012, ECLI:EU:C:2012:594, para. 56; CJEU, Federaal 
agentschap voor de opvang van asielzoekers v. S. Saciri and Others, Case C-79/13, Judgment of 27 February 2014, 
ECLI:EU:C:2014:103, para. 35. 
49 Saciri and Others, para. 48. 
50 Id. para. 50.  
51 CJEU (GC), Zubair Haqbin v. Federaal Agentschap voor de opvang van asielzoekers, Case C-233/18, Judgment 
of 12 November 2019, ECLI:EU:2019:956, para. 45. 
52 Boekestein, supra note 7, p. 444. 
53 Bonelli, supra note 23, pp. 46; 48. 
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Against this backdrop, one may argue that a more explicit use of Article 2 TEU could give 

a better contextualisation of the specific issues at hand to stress their potential impact on the 

wider legal framework. Such an approach could contribute to strengthening the coherence 

between primary law provisions, especially, between the Treaties and the Charter.54 On this 

basis, the mobilisation of the respect for human dignity – as well as human rights – could well 

serve as an interpretive yardstick to assess the New Pact and its pieces that push ‘migration 

control’ to the EU’s external borders: Regulation (EU) 2024/1356 (Screening Regulation), 

Regulation (EU) 2024/1348 (Asylum Procedures Regulation), and Regulation (EU) 2024/1349 

(Return Border Procedures Regulation). The new rules create a condition of ‘lawlessness’,55 

whereby the general aim is to deprive people on the move of any attachment they could form 

with the EU territory both in geographic and metaphorical terms. With hastily-performed 

preliminary screenings and accelerated procedures, those arriving to Europe are systematically 

irregular-ised, which justifies their confinement in remote border areas, the denial of status and 

access to assistance, legal representation and courts. Crucially, the New Pact’s procedural 

scheme institutionalises the ‘hotspot approach’ adopted by the Commission in 2015 to address 

the ‘refugee emergencies’ in Italy and Greece.56 

And while the European Court of Human Rights has developed a well-established case law 

on the gross rights breaches in Italian and Greek hotspots, no infringement proceedings have 

been launched against these countries – and the Commission will presumably be reluctant to do 

so in the future, too.57 As regards the rights monitoring mechanisms established by these 

Regulations, none of them directly involves the Court either.58 What room for manoeuvre will 

the CJEU then have to uphold Article 2 TEU values? Dialogue with national courts through the 

preliminary reference mechanism seems to remain the main avenue (and indeed, all cases under 

scrutiny have been channelled through Article 267 TFEU). Nevertheless, the core issue is the 

limited access to judicial protection for those confined in border zones, i.e., how to ensure that 

domestic courts themselves will be able to fulfil their role as ‘mediators’ between the Court of 

 
54 In this sense, see Spieker, supra note 4, Chapter 5. 
55 Ganty, Kochenov, supra note 35. 
56 For a comprehensive analysis, see Moreno-Lax, supra note 33. 
57 Similar concerns have been raised by Goldner Lang, supra note 30, p. 134. 
58 By way of illustration, under Article 10 of the Screening Regulation Member States must set up an independent 
monitoring mechanism to investigate fundamental rights issues related to screenings with competences limited to 
issue recommendations and carry out on-the-spot visits of border areas, but no power to establish contact between 
people subject to screenings and courts, nor to decide on alleged rights breaches. For a comprehensive analysis of 
the new rules, see Peers, supra note 33. 
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Justice and people on the move. For most rules, the implementation deadline is summer 2026; 

time will tell how the Pact will work in practice and whether it will be truly grounded in the 

founding values and international law as promised in 2020. 

 

3.2. Article 2 TEU, Mutual Trust and Rights Exceptionalisation 

 

Strongly connected to the first set of cases, the second group comprises the Court’s Dublin 

rulings: they reflect the tension that arises from the self-styled constitutional principle of mutual 

trust and the values of human dignity and human rights. Briefly, the Dublin rules establish a 

system of responsibility allocation for the examination of international protection claims among 

the Member States. The most applied criterion is the ‘first entry rule’, i.e., the Member State in 

which the applicant first enters the EU will be responsible for assessing the claim. Since its 

ground-breaking judgment in N.S. and Others,59 the Court has built a significant case law on 

the Regulation No. 343/2003 (Dublin II) and its Recast No. 604/2013 (Dublin III), anchoring 

their interpretation to the principle of mutual trust: within the AFSJ, it is presumed that Member 

States ensure a comparable level of protection that justifies the existence of mutual trust; i.e., 

the designating Member State may reasonably expect that the responsible Member State’s 

asylum system guarantees the same level of fundamental rights protection (both in terms of 

procedural safeguards and reception conditions).60 

Against this general rule, the Court has confined the halt of transfer to exceptional cases: 

systemic deficiencies in the asylum system that amount to ill-treatment within the meaning of 

Article 4 CFR (later codified in Article 3 (2) second sentence of Dublin III), as well as two 

individualised cases. In C.K. and Others, a case concerning an applicant with particularly 

serious mental or physical illness, the Court held that the transfer shall be suspended, where 

there is the “real and proven risk of a significant and permanent deterioration in his state of 

health, that transfer would constitute inhuman and degrading treatment”61 within the meaning 

of Article 4 CFR jointly read with Article 1 CFR. In Jawo, it ruled that the transfer may not be 

 
59 CJEU (GC), N.S. v. Secretary of State for the Home Department and M.E. and Others v. Refugee Applications 
Commissioner and Minister for Justice, Equality and Law, Reform, Joined Cases C-411/10 and C-493/10, 
Judgment of 21 December 2011, ECLI:EU:C:2011:865. 
60 For a comprehensive analysis, see V. Moreno-Lax, Mutual (Dis-)Trust in EU Migration and Asylum Law: The 
Exceptionalisation of Fundamental Rights, in M. González Pascual, S. Iglesias Sánchez (eds.), Fundamental 
Rights in the EU Area of Freedom, Security and Justice, CUP 2020, pp. 77-99. 
61 CJEU, C.K. and Others v Republika Slovenija, Case C-578/16 PPU, Judgment of 16 February 2017, 
ECLI:EU:C:2017:127, para. 74. 
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carried out if it would expose the applicant to “a situation of extreme material poverty that does 

not allow him to meet his most basic needs, such as, inter alia, food, personal hygiene and a 

place to live, and that undermines his physical or mental health or puts him in a state of 

degradation incompatible with human dignity.”62 If this is the case, the presumption of mutual 

trust must be rebutted, the designating Member State must suspend the transfer as long as the 

circumstances require so and proceed with the examination of whether there might be other 

Member States responsible. In Jawo, the Court established that: 

 

“(…) EU law is based on the fundamental premiss that each Member State shares with 

all the other Member States, and recognises that they share with it, a set of common 

values on which the European Union is founded, as stated in Article 2 TEU. That 

premiss implies and justifies the existence of mutual trust between the Member States 

that those values will be recognised, and therefore that the EU law that implements them 

will be respected (…)”63 (emphasis added) 

 

This passage was then reiterated in subsequent Dublin rulings. For the purposes here, the 

Ministero dell’Interno joined cases64 raise some interesting questions: five Italian courts sent 

preliminary ruling requests on the interpretation of Dublin III and the Eurodac Regulation. In 

the main proceedings, the judges had to assess the risk of indirect refoulement of Afghan and 

Iraqi nationals if transferred to Slovenia, Germany, Sweden and Finland. Italian courts argued 

that these Member States applied some notions of the 2011 Qualification Directive rather 

restrictively, based on which they consistently rejected the claims of applicants coming from 

the above-mentioned countries of origin. Italian courts were concerned that, upon transfer, 

applicants would be exposed to a risk of ‘chain refoulement’ without a thorough examination 

of their claims. Among others, they referred the question of whether they could make recourse 

to systemic flaws clause (Article 3 (2) second sentence) or the discretionary clause (Article 17 

 
62 CJEU (GC), Abubacarr Jawo v. Bundesrepublik Deutschland, Case C‑163/17, Judgment of 19 March 2019, 
ECLI:EU:C:2019:218, para. 92. 
63 Id. para. 130. 
64 The five request were submitted by the Supreme Court of Cassation (C‑228/21), from the Tribunal of Rome 
(C‑254/21), from the Tribunal of Florence (C‑297/21), from the Tribunal of Milan (C‑315/21), and from the 
Tribunal of Trieste (C‑328/21). On the main proceedings, see CJEU (GC), Ministero dell’Interno (Common 
brochure – Indirect Refoulement), Joined Cases C-228/21, C-254/21, C-297/21, C-315/21, C-328/21, Judgment of 
30 November 2023, ECLI:EU:C:2023:934, paras. 35-61. 
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(1)) of Dublin III to preclude transfers and mandatorily designate Italy as responsible for the 

examination of international protection claims. 

The Court reiterated the above-cited passage from Jawo, holding that Member States 

similarly respect the founding values under the presumption of mutual trust.65 On this basis, the 

CJEU confirmed that transfer from one Member State to another may be precluded only in 

highly exceptional cases, when the applicant is exposed to the risk of ill-treatment within the 

meaning of Article 4 CFR or faces extreme material poverty contrary to human dignity (as laid 

down in C.K. and Others and Jawo).66 If this is not the case, the presumption of mutual trust 

must prevail, the transfer gets green light, while differences in the assessment of national 

authorities as regards the conditions upon which to qualify for international protection do not 

justify the suspension or postponement of the transfer.67 The Court concluded that national 

judges cannot declare the designating State responsible for the examination of applications.68 

The Court took the same approach in X., which concerned the allegations of pushbacks and 

detention practices conducted by Poland at the borders with Belarus.69 The Dutch court asked 

the CJEU whether such practices would preclude the transfer. Reiterating the passage on Article 

2 TEU as underpinning the principle of mutual trust,70 the Court acknowledged that pushback 

and detention practices are incompatible with EU law and constitute serious flaws of the asylum 

system. However, if such practices do not expose the applicant to a serious risk of ill-treatment 

within the meaning of Article 4 CFR, they do not preclude the transfer.71 

The ‘misuse’ of Article 2 TEU to justify the presumption of mutual trust vis-à-vis a Member 

State that knowingly carries out pushbacks and detains people at its external borders is highly 

problematic. First, it confirms the ‘exceptionalisation’72 of fundamental rights as laid down in 

C.K. and Others and Jawo. Second, it is inconsistent with the approach endorsed in L.M. 

concerning mutual trust under the European Arrest Warrant (EAW) regime.73 Indeed, in L.M. 

 
65 Id. para. 130. 
66 Id. paras. 134-139. 
67 Id. paras. 140-142. 
68 Id. paras. 143-152. 
69 CJEU, X. v. Staatssecretaris van Justitie en Veiligheid, Case C‑392/22, Judgment of 29 February 2024, 
ECLI:EU:C:2024:195. 
70 Id. para. 43. 
71 Id. paras. 57-65. In the same vein, see Opinion of Advocate General Richard De La Tour delivered on 13 July 
2023, ECLI:EU:C:2023:593, paras. 27-39.  
72 See Moreno-Lax, supra note 60. 
73 CJEU (GC), Case C‑216/18 PPU, Minister for Justice and Equality (Deficiencies in the system of justice), 
Judgment of 25 July 2018, EU:C:2018:586. 
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the Court upgraded the Aranyosi-test by holding that if there are systemic or ‘generalised’ 

deficiencies that affect the independence of the judiciary of the issuing Member State and 

compromise the ‘essence’ of the right to fair trial enshrined in Article 47 CFR, read in light of 

Article 2 TEU and Article 19 (1) TEU, the executing court must assess the risk of violation of 

that fundamental right.74 What legitimises the different approach to assess similar trust 

mechanisms within the AFSJ (moreover, with regard to the same Member State)? It seems that 

while under the Dublin rules designating authorities shall look for systemic flaws amounting to 

ill-treatment within the meaning of Article 4 CFR to halt the transfer (which is an extremely 

high threshold to meet), under the EAW regime systemic or generalised deficiencies (terms that 

the Court has not clarified yet) undermining judicial independence – the essence of Article 47 

CFR – may sufficiently ground the refusal of the person’s surrender. 

As regards the future, Regulation (EU) 2024/1351 (Regulation on Asylum and Migration 

Management) fails to introduce a ‘fresh start’ in the Dublin system.75 Intriguingly, it envisages 

a complex solidarity mechanism to assist Member States facing a high migratory pressure.76 

However, the ‘2015 refugee crisis’ has plainly shown that attempts for mutual aid in the asylum 

field do not enjoy much popularity among the Member States. Along these lines, paragraph 3.3 

focuses on solidarity and – in close connection – the Rule of Law in the CEAS. 

 

3.3. Solidarity, the Rule of Law and Asylum Backsliding 

 

The third group covers rulings in which the Court of Justice has progressively become 

more explicit on the role of Article 2 TEU values; especially, the solidarity and the Rule of Law, 

to tackle the pervasive phenomenon of ‘asylum backsliding.’77 Among the founding values, the 

Rule of Law has got the most attention by both EU institutions, including the Court, and (legal) 

scholarship.78 Solidarity, a second-sentence value, is an equally multi-dimensional principle of 

 
74 Id. paras. 60-63. Cf. Spieker supra note 4, p. 210 ff. See also M. Wendel, Mutual Trust, Essence and Federalism 
– Between Consolidating and Fragmenting the Area of Freedom, Security and Justice after LM, in 15 European 
Constitutional Law Review 1 (2019), pp. 17-47. 
75 Under Article 16 (3) of Regulation (EU) 2024/1351, transfer is precluded only if there is a risk of ill-treatment 
(not anymore linked to systemic flaws, but otherwise constituting a high threshold), but the designating Member 
State shall continue to assess whether there are other Member States potentially responsible. 
76 For a comprehensive analysis, see J. Santos Vara, Flexible Solidarity in the New Pact on Migration and Asylum: 
A New Form of Differentiated Integration?, in 7 European Papers 3 (2022), pp. 1243-1263. 
77 On the terminology, see Tsourdi, supra note 34. 
78 L. Pech, “A Union Founded on the Rule of Law”: Meaning and Reality of the Rule of Law as a Constitutional 
Principle of EU Law, in 6 European Constitutional Law Review 3 (2010), pp. 359-396. 
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EU law: it is enshrined in several Treaty provisions, including Article 67 TFEU on the AFSJ’s 

overall framework and Article 80 TFEU on border checks, asylum and immigration, whereby 

it governs inter-state relationships and implies “the fair sharing of responsibility, including its 

financial implications.”79 This analysis seeks to shed light on the meaning and relationship of 

these two values in the CEAS; hence, it may not come as a surprise that the cases under scrutiny 

involve the Hungarian asylum system. For a better understanding, a brief overview of the 

asylum dimension of Hungary’s Rule of Law backsliding80 is in order. 

Since 2015, Hungary had set up a complex system of migration control, whereby everyone 

irregularly entering or staying in the country was automatically removed to Serbia under the 

revised State Border Act, while asylum applications could be submitted only in the two transit 

zones placed near the borders and active from 2015 to May 2020. At the same time, the Asylum 

Act was repeatedly amended and access to courts was progressively curtailed.81 At European 

level, Hungary has gained reputation as the harshest critique of the EU’s approach to migration. 

The hastily changing legal environment resulted in several preliminary reference requests 

submitted by domestic judges on the compliance of the new rules with EU law and a series of 

infringement proceedings initiated by the Commission. In F.M.S. and Others (May 2020),82 the 

Court of Justice ruled that pushback and detention practices are contrary to EU law. On the 

basis of this ruling, the Court condemned Hungary in the infringement procedure concerning 

transit zones in December 2020. After the closure of the transit zones in mid-May 2020, 

Hungary established a preliminary stage to the international protection procedure by requiring 

the submission of a declaration of intent at the embassies located in neighbouring third countries 

(after February 2022, only in Belgrade, Serbia). The embassy procedure made access to asylum 

 
79 Cf. Nicolosi, supra note 16, 635-637; O. Porchia, La solidaridad como valor y principio en el derecho de la 
Unión Europea, in Revista de 82 Derecho Comunitario Europeo (2025), pp. 11-29; M. Ross, Y. Borgmann-Prebil 
(eds.), Promoting Solidarity in the European Union, OUP 2010. 
80 On the country’s democratic backsliding see, ex plurimis, P. Bárd, N. Chronowski, Z. Fleck, The Crisis of the 
Rule of Law, Democracy and Fundamental Rights in Hungary. MTA Law Working Papers 2022/4; G. Halmai, The 
Evolution and Gestalt of the Hungarian Constitution, in A. von Bogdandy & P. M. Huber S. Ragone (eds.), Max 
Planck Handbooks in European Public Law, OUP 2023, pp. 217-268; A. Jakab, L. Kirchmair, Saving the European 
Union from Its Illiberal Member States, OUP 2025, G. Mészáros, Carl Schmitt in Hungary: Constitutional Crisis 
in the Shadow of Covid-19, in 46 Review of Central and East European Law (2020), pp. 69-90; A. Sajó, Ruling by 
Cheating: Governance in Illiberal Democracy, CUP 2021. 
81 B. Nagy, Hungarian Asylum Law and Policy in 2015–2016: Securitization Instead of Loyal Cooperation, in 17 
German Law Journal (6) 2016, pp. 1033-1082. Reference may be to K. Galicz, “Immigration Emergency” in the 
Constitutional Discourse of Hungary: A Threat to National Identity(?), in F. Cappellini et al. (eds.), Migration 
Within the EU Context, Seen through a Multidisciplinary and Plurilinguistic View, Cambridge Scholars 2025, pp. 
68-86. 
82 CJEU (GC), F.M.S., F.N.Z., S.A., S.A. junior v. Országos Idegenrendészeti Főigazgatóság Dél-alföldi Regionális 
Igazgatóság, Joined Cases C-924/19 PPU and C-925/19 PPU, Judgment of 14 May 2020, ECLI:EU:C:2020:367. 
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impossible and was found to be contrary to EU law in the infringement procedure initiated by 

the Commission in 2021.83 In June 2024, the CJEU reaffirmed this position in a subsequent 

infringement procedure initiated for non-compliance with the 2020 December judgment.84 

Against this background, this paper focuses on one preliminary ruling and two judgments 

delivered in two infringement proceedings. 

The preliminary ruling issued in Torubarov concerns the scope of judicial review of first-

instance asylum decisions.85 Before 2015, Hungarian courts had had the competence not only 

to set aside the rejection of the application by the administrative authority, but also to directly 

alter the negative decision in order to grant asylum. The 2015 amendment of the Asylum Act 

narrowed down the scope of judicial review to annul the first-instance rejections and refer back 

the case for re-examination by administrative organs. This amendment led to a situation of 

‘procedural ping pong’86: the administrative authority rejected the claim, the national court 

annulled the first-instance decision and remitted the case to the very same authority, which 

continued to reject the claim, leaving the applicant in a loop and seriously undermining the 

effectiveness of judicial remedy. In Torubarov, the national court referred a couple of questions 

to the CJEU to exit this procedural dead end. AG Bobek embedded the analysis in the broader 

constitutional picture: relying on Alheto87 and Associação Sindical dos Juízes Portugueses,88 

he invited the Court to determine that the new domestic rules did not provide for an effective 

judicial remedy and national courts must set aside national law limiting their powers.89 He 

grounded the analysis on the systematic reading of Article 46 of the 2013 Asylum Procedures 

Directive (APD) with Article 47 CFR and Article 19 (1) TEU, read in light of the values of the 

Rule of Law, justice and fundamental rights: 

 

“Effective judicial review constitutes the bedrock of the rule of law on which, as the 

Court has often recalled since its judgment in Les Verts, the European Union is based. 

 
83 CJEU, European Commission v. Hungary, Case C‑823/21, Judgment of 22 June 2023, ECLI:EU:C:2023:504. 
84 CJEU, European Commission v. Hungary, Case C‑123/22, Judgment of 13 June 2024, ECLI:EU:C:2024:493. 
85 CJEU (GC), Case C‑556/17, Alekszij Torubarov v. Bevándorlási és Menekültügyi Hivatal, Judgment of 29 July 
2019, ECLI:EU:C:2019:626. 
86 Opinion of Advocate General Bobek delivered on 30 April 2019, in Case C‑556/17, Alekszij Torubarov v. 
Bevándorlási és Menekültügyi Hivatal, ECLI:EU:C:2019:339, para. 2. 
87 CJEU (GC), Serin Alheto v. Zamestnik-predsedatel na Darzhavna agentsia za bezhantsite, Case C‑585/16, 
Judgment of 25 July 2018, ECLI:EU:C:2018:584. 
88 CJEU (GC), Associação Sindical dos Juízes Portugueses v Tribunal de Contas, Case C-64/16, Judgment of 27 
February 2018, ECLI:EU:C:2018:117. 
89 Opinion of AG Bobek, paras. 48-62; 126. 
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The latter is one of the European Union’s founding values, expressed in Article 2 TEU, 

and it is ‘common to the Member States in a society in which, inter alia, justice 

prevails’.”90 (emphasis added) 

 

Conversely, the Court assessed the right to effective remedy enshrined in Article 46 APD 

and Article 47 CFR, only implicitly hinting at Article 19 (1) TEU: “The characteristics of the 

remedy provided for in Article 46 of Directive 2013/32 must be determined in a manner that is 

consistent with Article 47 of the Charter, which constitutes a reaffirmation of the principle of 

effective judicial protection.” (emphasis added)91 Overall, the Court’s assessment faithfully 

followed the AG opinion and endorsed the AG’s answer word by word, empowering domestic 

courts to replace administrative decisions rejecting the asylum claim with their decision and, if 

necessary, to disapply national law that precludes them from doing so.92 

While in Torubarov the Court did not link effective judicial remedy to the Rule of Law, 

Article 2 TEU was expressly mobilised in the judgment delivered one year later in the joined 

infringement procedures initiated against Poland, the Czech Republic and Hungary.93 The three 

Visegrád countries refused to take part in the emergency relocation scheme prescribed by two 

Council’s Decisions, failing to assist to Italy and Greece as frontline Member States that were 

facing high numbers of arrivals. Relying on Article 72 TFEU, the three national governments 

emphasised that receiving large numbers of asylum seekers would pose terrorism-related 

security risks. Rejecting their claims, AG Sharpston recalled the Rule of Law and solidarity:94 

first, she underscored that the Rule of Law has many important sub-components (e.g., respect 

for the proper balance of power between the different branches of power and independence of 

the judiciary), and “at a deeper level, implies compliance with one’s legal obligations.”95 This 

entails the duty of sincere cooperation “to ensure fulfilment of the obligations arising out of the 

Treaties or resulting from the acts of the institutions of the EU.”96 Second, she linked the Rule 

 
90 Opinion of AG Bobek, para. 49. 
91 CJEU, Torubarov, para. 55. 
92 Id. para. 79. 
93 CJEU, Joined Cases C-715/17, C-718/17, C-719/17, Commission v. Poland, the Czech Republic and Hungary, 
Judgment of 2 April 2020, ECLI:EU:C:2020:257. 
94 Opinion of Advocate General Sharpston delivered on 31 October 2019, in Joined Cases C-715/17, C-718/17, C-
719/17, Commission v. Poland, the Czech Republic and Hungary, ECLI:EU:C:2019:917, para. 202 ff. 
95 Id. para. 241. 
96 Id. para. 243. 
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of Law to the principle of solidarity enshrined in Article 2 TEU,97 “the lifeblood of the European 

project” that “sometimes implies accepting burden-sharing.”98 

Compared to the AG opinion, the Court referred to the Rule of Law in a rather succinct 

way, in relation to the admissibility of the joined actions. The three Member States claimed that 

the period of application of the Council decisions was expired and hence they could not remedy 

the failure to comply with the obligations stemming from these decisions. Thus, the 

Commission’s actions were devoid of purpose and did not comply with Article 258 TFEU.99 

The Court rejected this argument, observing that the Member States were granted the 

opportunity to comply with their duties within the period fixed in the Commission’s reasoned 

opinion.100 In doing so, it held that: 

 

“[T]o uphold (…) the inadmissibility of an action for failure to fulfil obligations brought 

against a Member State on the grounds of infringement of decisions adopted under Article 

78 (3) TFEU (…) would be detrimental both to the binding nature of those decisions, 

and, more generally, to the respect for the values on the which European Union, in 

accordance with Article 2 TEU, is founded, one such being the rule of law.”101 (emphasis 

added) 

 

Conversely, the Court devoted a more thorough analysis to solidarity: relying on the AG’s 

opinion, it observed that the Council decisions aimed at distributing a large number of asylum 

seekers from Italy and Greece across the EU in accordance with the principle of solidarity under 

Article 80 TFEU.102 Hence, the principle of solidarity encapsulated in the Council decisions 

precludes for a Member State to unilaterally assess that the relocation mechanism would be 

ineffective (or purportedly ill-designed), in particular in so far as it concerns the maintenance 

of its internal security and public order, and this way to refuse to comply with its duties 

stemming from the decisions.103 Overall, the Court assessed the nature of Member State 

obligations only in light of Article 80 TFEU, leaving Article 2 TEU outside of the picture.  

 
97 Id. para. 248. 
98 Id. paras. 251, 253. 
99 CJEU, Commission v. Poland, the Czech Republic and Hungary, paras. 47-50. 
100 Id. paras. 52-64. 
101 Id. para. 65. 
102 Id. paras. 70, 80, 91. 
103 Id. paras. 80-81. 
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Finally, the ruling of June 2024 in the subsequent infringement procedure for Hungary’s 

non-compliance with the 2020 December ruling provides for the strongest operationalisation of 

Article 2 TEU in the asylum field.104 This judgment is of crucial importance for two reasons: 

first, from a strictly asylum-related perspective the Court made clear that Member States cannot 

undermine the effective enjoyment of the right to asylum and the right to effective judicial 

protection against refoulement based on the asylum acquis, Articles 78 TFEU and 18, 19 (2), 

47 CFR, jointly read with Articles 6 and 13 ECHR and the Geneva Refugee Convention.105 

Second, the Court condemned the Hungarian asylum backsliding by sanctioning the country’s 

persistent breach of its obligations stemming from EU law with a lump sum fine of 200 million 

EUR and an additional daily penalty of 1 million EUR.106 Indeed, after years of repeated non-

compliance the Luxembourg Judges had all the reasons to rebuke Hungary for systematically 

breaching EU law. The Court observed that “a prolonged failure to comply with a ruling of the 

Court of Justice in itself seriously undermines the principle of legality and the principle of res 

judicata in a Union based on the rule of law.”107 

Furthermore, what the CJEU had failed to do in the judgment on the relocation decisions 

remedied here, i.e., it assessed the “systematic and deliberate” evasion of the common asylum 

policy constituting “an exceptionally serious breach of EU law.”108 through the prism of the 

principle of solidarity, which “is one of the fundamental principles of EU law and is one of 

the values common to the Member States on which the European Union is founded, pursuant 

to Article 2 TEU.” (emphasis added)109 Reaffirming its well-established case law on the pivotal 

role of solidarity in the EU legal order, the Court held that: 

 

“By unilaterally upsetting the balance between the advantages and obligations arising 

from its membership of the European Union, a Member State calls into question 

observance of the principle of equality of the Member States before EU law. That failure 

 
104 CJEU, European Commission v Hungary, Case C‑123/22, Judgment of 13 June 2024, ECLI:EU:C:2024:493.  
105 Id. paras. 108-111. 
106 With a forward-looking warning to other Member States engaging in externalising migration control, the Court 
argued that “if the future repetition of similar infringements of EU law is to be effectively prevented, a dissuasive 
measure must be adopted, such as the imposition of a lump sum payment.” Id. para. 90.  
107 Id. para. 102. 
108 Id. para. 113. 
109 Id. para. 116. 
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in the duty of solidarity accepted by the Member States by the fact of their accession to 

the European Union strikes at the very root of the EU legal order.”110 (emphasis added) 

 

This ruling endorses a combined approach to Article 2 TEU values (covering both parts of 

the provision), linking them to EU primary and secondary law provisions and the wider legal 

environment in ‘concentric circles’111: 1) provisions of the Return Directive and the Recast 

Asylum Procedures Directive have to be interpreted in light of 2) the fundamental rights to 

asylum, non-refoulement and effective judicial remedy enshrined in Articles 18, 19 (2) and 47 

CFR; 3) read in conjunction with the principle of solidarity governing the migration and asylum 

field as set out in Articles 78-80 TFEU; 4) and linked to the founding values of respect for 

fundamental rights and human dignity, the Rule of Law and solidarity enshrined in Article 2 

TEU, underpinned by the principles of Member State equality and loyal cooperation as set out 

in Articles 4 (2) and (3) TEU; and 5) all this read in light of IHRL (Articles 3 and 6 ECHR) and 

IRL (Article 33 GRC). The following figure summarizes the Court’s method: 

The key strengths of this approach may be summarised as follows: first, the Court puts the 

first- and second-sentence values on equal footing and reinforces their interconnectedness. 

Fleshing the meaning of founding values out with a similar approach in other cases could 

 
110 Id. para. 117. Cf. ECJ, Case 39-72, Commission of the European Communities v Italian Republic (Premiums 
for slaughtering cows), Judgment of 7 February 1973, paras. 24-25. 
111 The term ‘concentric circles’ has been applied by Moreno-Lax to analyse the Court’s approach to the Recast 
Qualification Directive based on Article 31 of the Vienna Convention on the Law of the Treaties and consisting of 
the analysis of: (1) the wording of specific provisions; (2) their context within the Directive, including preambular 
recitals and other provisions; (3) the Directive’s general scheme and purpose; (4) the Charter and (5) the Geneva 
Refugee Convention. V. Moreno-Lax, Of Autonomy, Autarky, Purposiveness and Fragmentation. The Relationship 
between EU Asylum Law and International Humanitarian Law, in D.J. Cantor, J-F. Durieux (eds.), Refuge from 
Inhumanity? War Refugees and International Humanitarian Law, Brill-Nijhoff 2014, pp. 332-340. This paper’s 
understanding of the concentric circles approach is slightly different; i.e., it analyses the links between EU 
secondary law, primary law and international law from the vantage point of Article 2 TEU. 

Figure 1: The ‘concentric circles’ approach 
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arguably help mitigate the risk of prioritising the Rule of Law to the detriment of other values 

and overcome the long-standing debate on the nature of second-sentence elements. Second, by 

embedding the values within the wider legal environment, the Court ensures coherence between 

EU primary and secondary law provisions and the multiple sources of Member State obligations 

(EU law, the ECHR and the GRC). Article 2 TEU is deployed not only as a rhetorical or 

interpretative device to underscore the wider constitutional relevance of the case at hand but 

also as a ‘bridge provision’ to ensure coherence both internally (within EU law) and externally 

(EU law – international law).112 Ultimately, the question arises whether the repeated, systemic 

and serious nature of Hungary’s asylum backsliding could have justified the stand-alone 

application of Article 2 TEU. In this respect, one may agree with the remark of Bonelli and 

Claes concerning the Commission’s last plea in the LGBTQ+ action, defined as a ‘high risk – 

low gain’ case.113 Indeed, the migration phenomenon is an equally sensitive topic that deeply 

divides Member States, so the autonomous mobilisation of Article 2 TEU could have backfired 

on the Court by exposing it to criticisms of activism and politicisation.  

On the contrary, one may identify a ‘missed opportunity’ to consolidate the concentric 

circles approach to Article 2 TEU in preliminary rulings: in the Alace-Canpelli joined cases,114 

the domestic court’s questions concerned the scope of judicial review of the designation of safe 

countries of origin in Italy. Even though the Court essentially confirmed the long-standing 

interpretation of judicial review with respect to national safe country designations, the failure 

to engage with Article 2 TEU is quite disappointing in light of the institutional debate between 

Italian courts and the national executive.115 Both the Court and the AG limited the assessment 

to the right to effective judicial remedy under Article 47 CFR, without connecting it with Article 

2 or Article 19 (1) TEU. On the contrary, analogy could have been done with Torubarov to 

reinforce domestic judges’ position in another context of potential ‘asylum backsliding.’ 

 

 

 

 

 
112 On the ‘unifying function’ of Article 2 TEU, see Bast, Von Bogdandy, supra note 5, pp. 17-20. 
113 Bonelli, Claes, supra note 25. 
114 CJEU (GC), LC, CP v. Commissione territoriale per il riconoscimento della protezione internazionale di Roma, 
sezione procedure alla frontiera II, JC. C‑758/24, C‑759/24, Judgment of 1 August 2025, ECLI:EU:C:2025:591. 
115 Cf. C. Favilli, L. Marin, Alace and Canpelli: the Court of Justice firmly constrains domestic extraterritorial 
asylum processing politics, on EU Law Analysis Blog, 14/08/2025. 
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3.4. Gender Equality and Persecution Grounds 

 

The fourth group of judgments revolve around the value of equality between women and 

men and the gender-based interpretation of the concept of persecution to qualify for refugee 

status. All of them delivered in 2024, the three preliminary rulings lay down the grounds for an 

extensive interpretation of the gender-related provisions of the 2011 Qualification Directive 

(QD).116 While the ground-breaking W.S. ruling – in which the Court held that women as a 

whole may be regarded as constituting a particular social group for the recognition of refugee 

status117 – did not openly deploy Article 2 TEU, in K. and L. the Court expressly engaged with 

gender equality. The case concerned the risk of persecution run by young Iraqi women who 

have endorsed a westernised lifestyle during their adolescence in the host state that is not based 

on religious or political grounds, but linked to values, such as gender equality.118 

To assess whether these women may form a particular social group, AG Collins interpreted 

the Directive’s provisions extensively in the light of EU primary law, the guidelines of the UN 

High Commissioner for Refugees (UNHCR) on the gender-related aspects of the Geneva 

Refugee Convention, the Convention on the Elimination of All Forms of Discrimination 

Against Women (CEDAW) and the Council of Europe’s Istanbul Convention.119 He stressed 

that “Article 2 and Article 3(3) TEU enshrine gender equality as one of the European Union’s 

core values and aims and the case-law of the Court recognises it as a fundamental principle 

of EU law”,120 singling out a number of Treaty provisions (Articles 8, 19 and 157 (4) TFEU), 

Charter articles (Articles 21 (1), 23, 9, 11, 14 and 15 CFR) and secondary legislation that give 

concrete expression to this value.121 Following the AG’s lead, the Court reaffirmed the gender-

sensitive approach taken in W.S. It analysed the concept of westernised lifestyle by linking it to 

the applicants’ identification with the ‘fundamental’ value of equality between women and men 

 
116 Article 9 includes acts of gender-specific nature among the acts of persecution, Article 10 (1) (d) establishes 
that “(…) Gender related aspects, including gender identity, shall be given due consideration for the purposes of 
determining membership of a particular social group or identifying a characteristic of such a group.” 
117 CJEU (GC), W.S. v. Intervyuirasht organ na Darzhavna agentsia za bezhantsite pri Ministerskia savet, Case 
C‑621/21, Judgment of 16 January 2024, ECLI:EU:C:2024:47. 
118 CJEU (GC), K. and L. v. Staatssecretaris van Justitie en Veiligheid, Case C‑646/21, Judgment of 11 June 2024, 
ECLI:EU:C:2024:487. 
119 Opinion of AG Collins delivered on 13 July 2023 in K. and L. v. Staatssecretaris van Justitie en Veiligheid, 
Case C‑646/21, ECLI:EU:C:2023:581, paras. 19-40. The Istanbul Convention has been ratified not only by most 
Member States (except for Bulgaria, the Czech Republic, Hungary and Slovakia), but also by the EU as an 
international organisation. 
120 Id. para. 35. 
121 Id. paras. 35-37 and footnotes 31-32. 
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enshrined in Article 2 TEU, jointly read with Article 3 (3) TEU and Article 21 CFR.122 

Embedding the EU concept of persecution in the Directive’s general scheme and purpose, its 

broader constitutional landscape, IRL and IHRL, the Court underscored that: 

 

“(…) women, including minors, who share as a common characteristic the fact that they 

genuinely come to identify with the fundamental value of equality between women and 

men during their stay in a Member State may, depending on the circumstances in the 

country of origin, be regarded as belonging to a ‘particular social group’, within the 

meaning of Article 10(1)(d) of Directive 2011/95.”123 (emphasis added) 

 

Here, the use of Article 2 TEU has a two-fold purpose; i.e., to ensure internal and external 

coherence and to promote a novel interpretation of EU asylum law.124 Finally, the joined cases 

A.H. and F.N. concerned the core question of whether Afghan women and girls may form a 

particular social group risking persecution due to the cumulative effect of discriminatory 

measures introduced by the Taliban regime, including rules restricting access to health care, 

education and the labour market. AG De La Tour adopted a strong rights-based approach to 

determine how gender-related socio-economic restrictions impinge upon a wide range of 

fundamental rights to such an extent that the violations of specific rights cannot be singled out 

but shall be assessed comprehensively.125 On this basis, he concluded that the restrictions “have 

the cumulative effect of depriving those women and girls of their most basic rights in society 

and thus undermine full respect for human dignity, as enshrined in Article 2 TEU and Article 

1 of the Charter.”126 (emphasis added) 

The Court followed this reasoning, establishing that the cumulative effect of a wide range 

of discriminatory measures may indeed amount to persecution under EU law, interpreted in 

light of Articles 1 and 21 (1) CFR, as well as the GRC, the CEDAW and the Istanbul 

Convention.127 However, one ‘beauty flaw’ of this ruling is the silence on Article 2 TEU: indeed, 

the Court focused only on human dignity as enshrined in Article 1 CFR, without mentioning 

 
122 CJEU (GC), K. and L. v. Staatssecretaris van Justitie en Veiligheid, paras. 33-64. 
123 Id. para. 51. 
124 On the transformative function of Article 2 TEU, see Bast, Von Bogdandy, supra note 5, pp. 21-22. 
125 Opinion of Advocate General Richard De La Tour delivered on 9 November 2023, Joined Cases C-608/22 and 
C‑609/22, A.H. and F.N. v. Bundesamt für Fremdenwesen und Asyl, ECLI:EU:C:2023:856, paras. 54-56. 
126 Id. para. 59. 
127 CJEU, A.H. and F.N. v. Bundesamt für Fremdenwesen und Asyl, Joined Cases C-608/22 and C‑609/22, 
Judgment of 4 October 2024, ECLI:EU:C:2024:828, paras. 31-46. 
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Article 2 TEU or expressly linking it to the value of (gender) equality.128 On the contrary, one 

may argue that the concentric circles approach based on a joint reading of the values of human 

dignity, human rights and gender equality could have ensured more coherence within the 

Court’s case law. Overall, this strain of cases is opening a new frontier towards a gender-

sensitive reading of EU asylum law in line with Treaty and Charter provisions, the Geneva 

Refugee Convention and current human rights standards.129 Nevertheless, the role of Article 2 

TEU is uncertain. Indeed, the Court failed to consistently and systematically engage with the 

founding values in A.H. and F.N., which was delivered a couple of months after K. and L. This 

suggests that the Court seems somewhat hesitant how and to what extent to operationalise these 

values, especially, equality between women and men in the asylum field.  

 

4. Towards the Judge-Made Value-ification of EU Asylum Law? 

 

To summarise, over the years the Court has progressively become more explicit in applying 

Article 2 TEU values in the asylum field; yet, the case law analysed above presents a number 

of ambiguities that must be addressed in the future. Indeed, it seems that the Court is engaged 

in a careful balancing: sometimes it shows self-restraint (see the ‘misuse’ of Article 2 TEU for 

the sake of mutual trust in Dublin cases and the ‘missed opportunities’ in Alace-Canpelli or 

F.N.); sometimes it takes a bolder move (see Ararat, K. and L., the 2024 ruling on Hungary’s 

non-compliance), as if it were ‘testing the ground’ and the responsiveness of its wider 

environment (including other EU institutions, Member States, domestic judges and the 

academia). In this respect, three conclusions are in order. 

First, open engagement with Article 2 TEU is welcome, especially when it is embedded in 

their EU and wider international legal framework. In this respect, K. and L. and the 2024 ruling 

against Hungary give remarkable examples on how to interpret EU secondary law in light of 

Article 2 TEU jointly read with other primary law (Treaty and Charter) provisions, the Geneva 

Refugee Convention and UNHCR guidelines, as well as IHRL treaties (mainly, the ECHR, the 

CEDAW and the Istanbul Convention). With the exception of these two rulings, the analysis 

does not reveal a systematic combination of the single values; on the contrary, the Court has 

 
128 Cf. para. 59 of the AG’s opinion and para. 46. of the Court’s judgment. 
129 Cf. S.F. Nicolosi, T.E. Lagrand, Setting Gender-Based Asylum Straight: The Court of Justice’s Landing Point, 
on EU Law Analysis Blog, 07/10/2024; J-Y. Carlier, E. Frasca, A Better Group Protection for Refugee Women, on 
EU Migration Law Blog, 02/06/2025. 
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mostly limited itself to operationalise them separately; first and foremost, the Rule of Law, 

solidarity and human dignity. The ‘concentric circles’ approach is able to ensure coherence both 

internally (within EU law) and externally (between EU law and international law) and to unlock 

the true transformative function of Article 2 TEU, but the joint mobilisation of more values 

could better clarify their relationship and interdependence. Second, the rulings on solidarity and 

gender equality suggest that there does not seem to be a distinction between first-sentence and 

second-sentence values, which may potentially ensure a unified structure of Article 2 TEU. 

Third, engagement with Article 2 TEU by Advocate Generals does not necessarily imply that 

the Court will or will explicitly follow their lead; yet, if the AG opinion expressly refers to 

Article 2 TEU, there is a higher chance that the Court will – at least implicitly – endorse a 

similar approach. Ultimately, in light of the New Pact time will tell how the Court will react 

and whether it will be able to uphold the EU’s founding values in the asylum field. 
 


